Detailed Response to ESMA Questions
1) How do you explain the high correlation between proxy advice and voting outcomes?
We would first question the term “high correlation” which seems unsubstantiated. There are
only two outcomes of a vote; either the issue is approved or not (abstention being a form of
disapproval). Even though investors may have varying views, they will be left with only
two options; to approve or not. The nature of such binominal vote leads to high correlation
in itself.
We, with ESMA, identify a correlation between proxy advisors recommendations and
voting outcomes. NBIM can also identify an obvious correlation between proxy advice and
management recommendations. In the majority of cases, proxy advisors are recommending
a vote in favour of management’s recommendations. In the majority of these cases,
investors choose to follow the recommendations of company management. Figure 1.
illustrates the resolutions where NBIM voted for or against a board’s recommendation in
2011.
Figure 1.

Resolutions where NBIM voted for or against a board’s recommendation in 2011 (x axis is % of
total resolutions voted by NBIM)

In the case of votes against management recommendations, there is a correlation between
the voting recommendations provided by the proxy advisors retained by NBIM and our
final voting decision. This should not be a surprise. First, we agree on the key principles of
good governance that set the foundation for our respective voting guidelines and therefore
we are likely to agree on contentious governance resolutions.
Second, we are invited to indirectly shape the guidelines of our contracted proxy advisors
through annual consultations. For example, ISS consults annually with clients in their
policy review. NBIM has also observed that advisors’ views on independent chairman
have evolved over the last few years and we see this as proof of proxy guidelines keeping
up with governance best practises.
Finally, we draw ESMA’s attention to the fact that proxy advisors’ policies are being
developed in an environment of competition for clients. Advisors seek to arrive at policies

that are generally accepted by their broad client bases or can attract new clients. This is
healthy and should be encouraged.
2) To what extent:
a) Do you consider that proxy advisors have a significant influence on voting
outcomes?
We recognize that proxy advisors have an influence on voting outcomes. This is due, in
part, to proxy advisors successfully alerting investors to issuers with points of notable
governance contention.
For NBIM, this influence on voting outcomes is based on a conscious choice as we regard
the voting recommendations of our proxy advisors closely reflect our own ownership
principles and voting guidelines. NBIM regards it as a key task to monitor the
methodologies and guidelines used by each proxy advisor. Should we at any time conclude
that the guidelines do not accurately reflect the views and ownership principles of NBIM,
we will revise our bespoke voting guidelines or change proxy advisor.
b) Would you consider this influence as appropriate?
We consider this influence as appropriate as long as the proxy advisor is accurately and
consistently reflecting best corporate governance practices. It is worth restating that the
majority of proxy voting recommendations are in-line with management recommendation.
3) To what extent can the use of proxy advisors induce a risk of shifting the investor
responsibility and weakening the owner’s prerogatives?
We agree that this is a risk, but proxy advisors cannot be held responsible if their clients
choose to follow their recommendations. Similarly, mitigating this risk cannot be the
responsibility or duty of the proxy advisor. The responsibility for the vote lies solely with
the investor purchasing the advice.
We caution against issuers using proxy advisors as the point of contact for investors.
Equally, proxy advisors should not seek to be regarded as ‘gatekeeper’ to the end investor
and thereby drift from an agent and advisor role to de-facto principal.
4) To what extent do you consider proxy advisors:
a) To be subject to conflicts of interest in practice?
The risk of conflict of interest is clear. We acknowledge the existence of, and potential for,
on-going conflict of interest in the proxy advisor industry. We note that individual proxy
advisors have different business models and operational policies with regard to conflict of
interest management. But, when proxy advisors choose to sell services to both investors
and issuers, the practice introduces an unavoidable question over the independence and
integrity of the resulting analysis. This is an area where regulation is warranted, and where,
at the very least, there must be explicit, detailed and proactive disclosure of all forms of
relationship.
b) Have in place appropriate conflict mitigation measures?

NBIM believes that the only way to assure stakeholders that the appropriate mitigating
measures are in place is via industry-wide and measureable standards. NBIM would
welcome a framework that addresses the potential of conflict of interest and that gives clear
guidance as to how to separate the conflicting business models.
c) To be sufficiently transparent regarding the conflicts of interest they face?
Greater transparency regarding all conflicts of interests is required. Current practices
introduce an unavoidable question over the independence and integrity of the resulting
analysis and recommendations provided to investors. This is an area where regulation is
warranted, and where, at the very least, there must be explicit, detailed and proactive
disclosure of all forms of relationship.
NBIM has offered its guidance to proxy advisors that they take this opportunity, in parallel
to any regulatory framework, to proactively establish conflict mitigation processes and
procedures that improve the disclosure of conflicts where they exist.
5) If you consider there are conflicts of interest within proxy advisors which have not
been appropriately mitigated:
a) Which conflicts of interest are the most important?
We highlight two conflicts of interest:
1.

Proxy advisors choosing to sell services to both investors and issuers, and

2.

Proxy advisor recommendations, or guidelines, being shaped by the opinion
of large or influential investor clients.

b) Do you consider that these conflicts lead to impaired advice?
We can provide no evidence as to whether these conflicts have led to impaired advice – but
this is due to the lack of transparency around such conflicts. We consider that conflicts of
interest represent a challenge for the industry.
6) To what extent and how do you consider that there could be improvement:
a) For taking into account local market conditions in voting policies?
There is a balance to be struck between the application of global guidelines and the need to
respect legal jurisdictions and local listing rules. It is important also to recognize the right
for companies to establish unconventional corporate governance practices. Proxy advisors
must have the resources to accommodate this. We consider that proxy advisors are
generally successful at achieving this balance. The proxy advisors we work with have made
significant effort to incorporate local factors into their voting guidelines, which has led to
generally high quality research.
Looking forward, we recognize and are encouraging our proxy advisors to maintain local
company and market knowledge. Furthermore, the unbundling of proxy research from vote
execution platform would be a practical means to encourage the provision of local and/ or
special proxy research.
b) On dialogue between proxy advisors and third parties (issuers and investors)
on the development of voting policies and guidelines?

It is not NBIM’s view that proxy advisors should not have dialogues with companies.
However, we consider that such meetings, particularly those held immediately prior to a
general meeting, may offer incentive for issuers to retreat from direct contact with
investors. It can also discourage proactive and full disclosure of all necessary information
to all shareholders. This is an area where we would welcome reform.
NBIM does not need or wish proxy advisors to act as negotiating agents on our behalf with
issuers. The primacy of the investor as principal must be upheld, and be seen to be upheld if necessary by regulation. We have two specific areas of concern:
1. We require unambiguous clarification when the proxy advisor is acting solely on behalf of
the investor. Currently there is a risk, or opportunity of misunderstanding, that proxy
advisors can act as negotiating agent on behalf of both investors and issuers. This is
exacerbated by the introduction of ‘stewardship services’ whereby proxy advisors seek to
be paid facilitation agents between investors and issuers.
2. There is a lack of transparency over the purpose of dialogue between issuer and proxy
advisor - and a lack of transparency over the content of such meetings. This concern can
be mitigated by a framework which allows for company’s comments to be made available
to the proxy advisors’ subscribers, by incorporating such comments into the same
document containing the proxy advisors analysis and voting recommendations.

We will support dialogue if it is carried out solely for the purpose of enhancing the quality
of the guidelines for all users, and does not result in prejudiced or biased outcomes. Such
dialogues must be carried out in a transparent manner with the goals and objectives known
to all stakeholders. However, we again question the purpose of such meetings immediately
before a general meeting.
7) To what extent do you consider that there could be improvement, also as regards to
transparency, in:
a) The methodology applied by proxy advisors to provide reliable and
independent voting recommendations?
We believe it to be of great importance that proxy advisors clearly state the reasoning
behind the recommendation given for any resolution. We realise the impossibility of having
a pre-defined voting guideline for every possible iteration of every resolution. However,
this only underpins the importance of providing a clear and transparent rationale for each
recommendation made. This includes transparency on the facts used, any guidelines
applied, any representations made, as well as the level of analyst opinion that may
contribute to the final recommendation.
The day-to-day analysis of general meetings has led NBIM to categorise voting
recommendations into four broad categories. These categories are based upon the level of
subjectivity required to reach a decision and how factually based the information is. For
example; Separation of Chairman and CEO is a principled-based vote decision for NBIM
and offers little opportunity for subjectivity. The existence of a CEO and Chairman is
factual. Such a resolution will be level 1. At the other end of the spectrum is, for example,
a resolution to approve a merger. The information we use to determine our voting decision
will not be determined by a corporate governance voting guideline. We will use a variety
research tools and our subjective analysis to come to a decision. Such a resolution will be
level 4.

Turning this example to the proxy advisors, for resolutions that require considerable analyst
opinion and a high degree of subjectivity there is greater opportunity for issuers (and
investors) to seek to influence the vote recommendation. As a consequence, the proxy
advisors influence on the final vote recommendation - and potential voting outcome - is
higher.
Figure 2. sets out these four levels and illustrates the relationship between the
subjectivity/analyst opinion and level of proxy advisors influence. The figure is not based
upon derived data from NBIM. It is merely to illustrate our categorisation of resolutions.

Figure 2. The relationship between level of subjectivity and proxy advisors influence, potentially resulting in deviation
from management recommendations.
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It is the view of NBIM that proxy advisors could also recognise the various levels of
subjectivity that is deployed when determining a vote recommendation. It may be possible
to flag each resolution category in the research. This will provide investors with improved
visibility on the vote recommendation determination process.

b) The dialogue with issuers when drafting voting recommendations?
We recognise the need for fact-checking between issuer and proxy advisor. However, we
are more cautious with regard to pre-meeting dialogues that depart from fact checking and
technical clarification, and instead stray into negotiation over individual resolutions. We
regard this ‘grey area’ to be one aspect of the proxy advisory service that is most open to
conflict of interest. It is essential that proxy advisors draft research and voting
recommendations without undue or private influence from any party.
Beyond early fact-checking, we question the need and purpose of pre-AGM dialogue
between issuer and proxy advisor. Such communication can only be to manage the
recommendations on individual resolutions. If clarification, greater explanation and other
elements of deeper understanding are necessary for a proxy agent to accurately assess the

merits of a resolution, then we consider the issuer to have failed in its duty to provide all
necessary information to all shareholders to reach a considered decision.
In such instances where there is dialogue between parties and proxy advisors ahead of a
general meeting, we propose proxy advisors consider the implementation of a framework
for the full disclosure of all such dialogues. This should comprise a common template on
the proxy advisor’s research platform where all contact is noted and the content of such
contact is detailed.
ESMA’s question relates to dialogue with issuers. We draw attention to the dialogues proxy
advisors may also chose to have with investors, other clients and third party agents such as
shareholder bodies. We favour full and open disclosure of all dialogues relating to
individual companies. Such dialogues should be accommodated in the disclosure
framework we propose.
It is NBIM’s opinion that proxy advisors should never change their voting
recommendations based on information which has not been made available to all
stakeholders. Finally, NBIM recognises that the cost of proxy research may rise to reflect
the higher cost of managing and reporting all issuer dialogues.
c) The standards of skill and experience among proxy advisor staff?
NBIM continuously monitors the general level of service, including the quality of analysis;
we receive from our contracted proxy advisors. If we at any time conclude that the research
produced by any proxy advisor repeatedly falls below a standard acceptable to NBIM we
will ask for the analysis to be redone or we will stop purchasing the service. Also, it is
important to note that proxy advisors are faced with the unavoidable fact that the majority
of annual general meetings fall within a narrow time frame as a result of same fiscal yearend. Consequently, proxy advisors will always be faced with a trade-off between in-depth
analysis and volume of meetings periods.
It goes without saying that we will support any initiative that contributes to the raising of
skills and experience among proxy advisor staff. We acknowledge that this question is
directly linked to the financial resources available to the proxy advisory industry – to hire,
incentivise and retain highly skilled analysts.
We regard this not just an issue of competence, but whether recommendations, particularly
those on mergers and acquisitions fall in another category which may necessitate other
regulatory and or supervisory requirements to be met.
8) Which policy option do you support, if any? Please explain your choice and your
preferred way of pursing a particular approach within that option, if any.
NBIM does not recognise a perfect logic to the four options offered by ESMA as there are a
number of additional or alternative steps within those four alternatives set out. The
recommendations NBIM has set out for each of the seven segmented services may
necessitate binding regulation at a service level and, furthermore, supervision. We therefore
foresee industry reforms that may require elements of policy options 2, 3 and 4.
In this submission we have set out the proxy advisory services we consider necessary for
reform. If implemented we consider these improvements will address the key issues raised
by ESMA, namely, transparency, accuracy, independence and conflicts of interest.
9) Which other approaches do you deem useful to consider as an alternative to the
presented policy options? Please explain your suggestion.

10) If you support EU-level intervention, which key issues, both from section IV and V,
but also other issues not reflected upon in this paper, should be covered? Please
explain your answer.
11) What would be the potential impact of policy intervention on proxy advisors, for
example, as regards:
a) Barriers to entry and competition;
b) Inducing a risk of shifting the investor responsibility and weakening the
owner’s prerogatives; and/or
c) Any other areas?
We do not wish the consequence of any regulation to reduce the legitimate scope of proxy
advisors to carry out their business in an open, competitive and client demand-driven
manner. We caution against regulation that may impose costs, tighter deadlines etc. without
an obvious link to product quality.
In conclusion,
•
•

•

NBIM regards proxy advice as a commercial, client-demanded service and integral to our
active ownership activities.
We will support proxy advisory reforms and regulatory initiatives if the outcome is to
protect the industry’s independence, enhance its transparency and raise the quality of the
services provided.
Any policy recommendations made by ESMA should not undermine the commercial
foundations of the industry nor disrupt its ability to carry out the services sought by
investors.

12) Any other comments
END

